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Col Jeff Curtis

Staff Judge Advocate

Here are my items-of-the-month:

Article 88, UCMJ:  This article prohibits military members from making contemptuous remarks against the President, Vice President, members of Congress, cabinet secretaries, and state government (governor and state legislative) officials.  I want to remind folks of this because of all of the current anxiety and consternation over the presidential election process that we see on the news every day.  Everyone is free to have an opinion, but military members are not free to vocalize those opinions in a contemptuous manner against political figures.  Simply put, people should refrain from engaging in the public rhetoric and avoid running afoul of the law.  A few years ago a general officer was disciplined for not following these rules, so it is something that is enforced!

VITA Program:  Please read Capt Prentice’s follow-up article.  Squadrons need to pony-up their nominees--this program that saved our people $291K in filing feeds will not work without these UTA’s!

LOAC Training:  As mentioned in Capt Stoffel’s article, we’re running a bunch of mass briefing sessions in the Base Theater the week of December 4th thru 7th at 0730 and 1600.  This is REQUIRED annual training, so please have your UTM’s check who needs this training and get them to a training session.  The wing must send an annual training report to ACC and we want to ensure all of our people are trained. 

Upcoming Court Cases:  We will have a number of courts-martial upcoming in January.  I ask for everyone’s assistance in providing court members 

and making them available for service.  Needless to say, this is very important duty for our military members and they play a critical role in our disciplinary process.   

SEARCHING FOR UNIT TAX ADVISORS

By: Capt Donna Prentice

OIC, Tax Program

With the tax season rapidly approaching, the legal office is gearing up for an even more productive (and busier) year than last year.  Each squadron should appoint two representatives for the first 100 members of the squadron and one additional representative for each 50 members above the initial 100.  When possible please appoint individuals who have previously served as Unit Tax Representatives.  

Like last year, we plan to operate satellite offices at the following locations:  AFWA, Building D, Benny Davis, 55 SFS, 55 CES, 45 RS, and EB Hospital.  These satellite facilities allow members to have their income taxes prepared quickly and without having to venture too far away from their duty station.  However, because the legal office does not have the staff to man the satellite offices, it will be the responsibility of the unit tax advisors from the respective units to operate these offices.  

The basement of the legal office will serve as the main office for active duty members who work in a unit without a satellite office, for dependents and retirees, and for members who wish to prepare their own tax forms and then have the legal office electronically file the form.  

Dependents and retirees who would like to donate their time, can be of tremendous assistance to our program.  The program can use all of the help we can find, so please encourage dependents and retirees to contact the Legal Office about participating.

Training for the representatives will take place at the Dougherty Conference Center between 8 - 12 January 2001.  Electronic tax-filing training will require one-half day of training between 15 - 19 January 2001.  Individuals who have served as UTAs before may be exempt from the initial training session and eligible to complete refresher training, which will be offered during December 2000. 

Please submit your list of UTAs to SSgt Sabrina Sims (mailto:Sabrina.Sims@Offutt.af.mil) or Capt Donna Prentice (mailto:Donna.Prentice@Offutt.af.mil) no later than 1 December 2000.  E-mail responses are preferred.  

GET YOUR LOAC TRAINING, OR ELSE . . .

By: Capt Matt Stoffel

Chief, Operations Law

With the holiday season quickly approaching, Law of Armed Conflict training is probably not the topic on everyone’s minds.  It is, however, an annual requirement for all Air Force military personnel.  While over 80% of Offutt personnel have received their annual training this calendar year, there are still over 1,000 individuals who have not fulfilled this requirement.  There will be a number of mass briefings in early December for those who have not received their training to attend; the dates are 4 December through 7 December, and the times are 0730 and 1600.  Also, briefings can be scheduled for individual squadrons in order to work around your schedule.  Other forms of training include a videotaped presentation that can be checked out at the front desk of the legal office and computer-based training that can be found on the intranet.  After the training has been completed, trained individuals must let their Unit Deployment Manager know that they have received their training.  If you have any questions about LOAC training or would like to schedule a time for your squadron to be briefed, please call Capt Matt Stoffel at 4-3732.

CONSUMER INFORMATION AT YOUR FINGERTIPS

By: Capt Theresa Keene

Deputy, Military Justice

The 2001 Consumer Action Handbook, published by the Federal Consumer Information Center is now available on the Internet at http://www.pueblo.gsa.gov/crh/respref.htm.  This publication provides advice and consumer tips on: car repair, purchase, and leasing; shopping from home; avoiding consumer and investment fraud; home improvement and financing; choosing and using credit cards wisely; and much more.  Also included is the Consumer Assistance Directory with thousands of names, addresses, telephone numbers, web site and e-mail addresses for national consumer organizations, better business bureaus, corporations, trade associations, state and local consumer protection offices, state agencies, military consumer offices, and Federal agencies.
ADOPTION

By: Capt Donna Prentice

Chief, Legal Assistance

With November being National Adoption Month the legal office would like to kick it off by providing a little information on the subject.

Adoption creates the relationship of parent and child between the person(s) petitioning to adopt and the adopted individual.  This relationship means the adopted individual has the same rights as a legitimate blood descendent of the petitioner, including inheritance and applicability of statutes and documents even if signed before the adoption, unless an adopted individual is expressly excluded.  

Actual adoption procedures vary from state to state but every state has agencies that arrange and supervise adoptions by working with both the adoptive parents and the birth parents to match up adoptive parents with children.

Foreign Adoptions

Many agencies have long waiting periods before children are available for adoption.  Parents often turn to adopting a child from another country, however, this may be especially complicated.  Anyone attempting to adopt a child from a foreign country will need to complete large quantities of paperwork and work closely with the Immigration and Naturalization Service (202-514-5014).  A suggested first step in the process is to contact an attorney that has completed adoptions from the country you are considering.

Giving Up A Child For Adoption

Giving up a child for adoption traditionally meant that the birth mother and the father, surrendered all rights and were relieved of all responsibilities with respect to the child.  Adoption is an irrevocable option.  That is, once a certain point is passed the birth-parents cannot “change their mind” and reinstate their parental rights.  Adoption requires that the birth-parent sign an agreement to surrender all rights in the child.

Each state has an agency that administers adoptions; up until the adoption is final, the child will often be placed in foster care.  The use of private agencies or a personal arrangement with an individual or couple can also be accomplished.  However, it is illegal for anyone to pay another money for a child.  Even with this prohibition in place, it is allowable for the adoptive parents to pay the medical expenses and hospitalization costs for the birth mother and child.  

Father’s Rights

Most states require that a biological father be given notice of a pending adoption.  In such a case, the father may object to the adoption but only if the father is willing to assume full responsibility for the child himself.  He cannot both refuse to allow the adoption to go forward and refuse to raise the child.  In such a case, the state will terminate his parental rights.

DoD Adoption Reimbursement Policy

The Department of Defense may reimburse a family up to $2000 per child adopted.  One individual may collect no more than $5000 a year under this program.  This program applies only to persons on active duty for more than 180 days and only for adoption of children under age 18.  To qualify for the program the adoption must become final after 5 Dec 1991.  The application must be filed no later than one year after the adoption.  The adoption must be arranged by a state or local governmental agency that is authorized by law to place children for adoption.  Private adoptions and adoptions of stepchildren are not covered.

If you are contemplating adopting a child, the first step should be to contact a civilian attorney licensed in the state in which the adoption will take place and who is experienced in this field.  For more information contact the Base Legal Office at 4-3733.

SUMMARY OF RULES ON JOB HUNTING AND POST-GOVERNMENT EMPLOYMENT 

(Part II of III)

By Mr Russ Sibbel

Ethics Attorney-Advisor
This is a three-part summary of some of the applicable rules for job hunting and post-government employment.  Part I was contained in the October edition of the McNuggets and Part III will be found in the next edition of the McNuggets.  

These rules apply to officers, enlisted personnel, and civilian employees (unless otherwise indicated).  Some rules applicable only to General Officers and SES have been omitted.  

OTHER RULES RELATED TO SEEKING EMPLOYMENT

1.
Permissive TDY (PTDY).  CONUS-based Air Force members who will be retiring are authorized up to 20 days of PTDY for a "retirement relocation activity such as job or residence search."  [AFI 36-3003, 15 Dec 98, Table 7, Rule 4]  You should not use this time simply to work.

2.
Interviewing expenses.  An employee may accept reimbursement from a prospective employer for meals, lodging, transportation, and other benefits in connection with bona fide employment discussions, as long as:  (1) the employee does not have duties that can affect the interests of the prospective employer (if so, the employee must first become disqualified from performing duties involving the company), and (2) the benefits the employee receives are “customarily” provided by the prospective employer to the people being interviewed (i.e., the benefits you receive are not more extravagant than those received by others competing for the position).  [5 CFR 2635.204(e)(3)]

3.
Information.  Employees may not use “non-public information” to further their own private interests, or the private interests of any other person or company.  [5 CFR 2635.703(a)]  Thus, you may not disclose non-public information to a prospective employer.  [JER para. 8-400b]

4.
After you accept the job offer.  If an employee has an employment arrangement with a company, the employee may not participate personally and substantially in any government matter (e.g., contract, source selection, claim, sale of asset) in which the company has a financial interest.  [18 USC 208(a);  5 CFR 2635.606(a)]  This prohibition lasts until the employee leaves Federal service, or until the employment arrangement is canceled.
5.
Employment during terminal leave.  Employment by military members during terminal leave is considered off-duty employment.  The general rule in DoD is that you must obtain prior approval of off-duty employment if (1) you are required to file a financial disclosure report (i.e., SF 278 or OGE Form 450), and (2) you will work for a “prohibited source” (e.g., a DoD contractor).  [JER para. 2-206]  However, within ACC all personnel are required to obtain prior approval of off-duty employment.  [ACC Instruction 51-901]  Off-duty employment is generally approved by one’s Agency Designee (i.e., first supervisor who is a commissioned military officer or civilian GS-12 or above). 

6.
Representation ban.  Military officers and civilian employees generally may not represent individuals, companies or organizations before any Federal agency.  [18 USC 203 & 205;  JER 5-401 & 5-403]  The rule applies to officers on terminal leave, but not to enlisted personnel.

Keep in mind this is only a summary of some of the applicable rules.  Look for Part III of this series in the next McNuggets.  For more information on Job Hunting or Post-Government Employment please contact Mr Russ Sibbel in the Base Legal Office at 294-3733.

DEPRECIATION

By Claims Office
Depreciation is that hobgoblin everyone runs into when it comes time to file a claim with the government.  Like the most recent urban legend you just received on your e-mail, however, misconceptions about depreciation abound.  Many claimants think that depreciation is unfair and that they should be paid replacement cost instead.  Let's take a closer look.

Under the claims statute you are paid the actual value of an item at the time of its loss.  Certainly it would not make much sense for the Air Force to pay you more than an item was worth when it was lost or destroyed beyond repair.  That would put you in a better position than you were in before the incident.  For example, if you owned a ten-year-old TV, you would not expect the Air Force to pay you for a brand new TV.  Although your TV may have been working, it was still a used TV.  The Air Force is only permitted to pay you for the actual value of your used item.  You can then use the money to buy a similar used item, or, you can apply the money toward the cost of a newer item if you choose.  

By the way, this is not a concept invented by the military.  This is the standard legal remedy you would find in any American courtroom.  For example, if someone ran into your 1978 Ford Fairmont, you wouldn’t expect the other driver’s insurance to fork over what it would cost to buy a new car today.  You’d get what that 1978 Ford Fairmont was worth.  Unfair?  Probably.  After all, you had a working car and now you don’t and the $250 you got for your destroyed car will not buy another one.  But it’s the standard in the U.S.

How is actual value determined?  The actual value of an item is the current replacement cost minus depreciation, if any.  Current replacement cost takes inflation and local unavailability into account.  If the item costs more now than when you bought it, or is not available in the local area, you provide the current replacement price of the item where it can be found.  Only then is depreciation computed.  

How is depreciation determined?  The military services have developed a joint "Depreciation Guide" which lists standard depreciation rates for virtually all categories of personal property.  

Not all items are depreciated.  Items, which do not decrease in value over time, are not depreciated.  For example, true antiques (over 100 years old) do not depreciate.  Expensive solid wood furniture such as that made of oak or walnut does not depreciate.  Fine china does not depreciate.

As you can see, depreciation is not really unfair.  The reality is that "actual value" is a fair measure of what a claimant should be paid.  And the "actual value" rule in effect does pay you "replacement cost" - it's just that you have to realize that means the replacement cost of a used item.   

Is there anything you can do to protect yourself from the ravages of depreciation?  Get insurance if you want full replacement cost coverage.  Check with TMO or your own insurer about whether this type of coverage is available for your particular situation or move.  If it is, you will be able to collect not what that 10 year old TV was worth, but instead what it costs to replace that TV with a new one right now.  It may be worth your time and small investment.

For more information on depreciation or any other claims related issues, please contact the Offutt Claims Office at 294-4303/2358.
ADMINISTRATIVE ACTIONS

A total of 4 rapid discharge cases were processed for the month of October.  All were processed within 15 days.  All four members received general discharges.  There was one board entitled discharge in October.  That board was waived, and it was processed in 13 days.  

MILITARY JUSTICE

"Regard your soldiers as your children, and they will follow you into the deepest valleys; look on them as your own beloved sons, and they will stand by you even into death.  If, however, you are indulgent, but unable to make your authority felt, kindhearted but unable to enforce your commands; and incapable, moreover, of quelling disorder, then your soldiers must be likened to spoiled children; they are useless for any practical purpose."

From the Sun Tzu’s, The Art of War
Cheatin’ SpouSes

By Capt Preetham Jeyaram

OIC, Military Justice
What steps should you take as a Commander or First Sergeant when a member of your squadron approaches you to discuss suspicions of their spouse’s adulterous relationship with a military member of another squadron?  Allegations of adultery usually involve complex fact patterns and it goes without saying that each case will be unique.  As a result, the initial steps taken by a Commander or First Sergeant will almost assuredly be as unique as the case itself.  However, there are some broad concepts to keep in mind when dealing with allegations of adultery and the purpose of this article is to familiarize you with those concepts.
First, listen carefully to the complainant and try to discern whether there is any factual basis for their allegations.  Do they have concrete proof of adultery or unfaithfulness or do they merely suspect that their spouse is cheating on them?  As you listen to their story be alert to any evidence that may substantiate their claim and make a note of it.  Once your meeting with the complainant is over, document the discussion in an MFR.  The MFR you draft at the conclusion of the meeting serves two very useful purposes.  First, it will be helpful to you in pondering the merits of the claim.  Second, it will serve as a good road map for your discussions, with the Commander and/or First Sergeant of the military member implicated in the adulterous relationship.

Clearly, it’s going to take some teamwork between the two squadrons to discern the real story behind the allegations.  The next step in the process should be for the Commander or First Sergeant from the offender’s squadron to interview the member accused of adultery.  Crucial to the success of this interview is the rights advisement process.  The individual conducting the interview must advise the member of their Article 31 rights.  In general terms, Article 31 rights advisement notifies the individual that they have the right to remain silent and that if they give up that right, any statement they make could be used against them in a trial or other administrative proceeding.  Additionally, it specifies that they have a right to military legal counsel free of charge.  A rights advisement card can be found on page 85 of the Commanders’ & First Sergeants’ Workshop Booklet that was distributed at the Military Justice Seminar held on 18 Aug 00.  Another important part of the rights advisement process is ensuring that the member understands their rights and that he/she is not merely agreeing to waive their rights because of nervousness or intimidation.  

Upon completion of the interview, the individual conducting the interview should once again document what was said in an MFR.  At this point, both sides of the story should be documented.  

This would be an excellent time to consult the Legal Office to see whether the legal elements of adultery have in fact been met.  Typically, adultery is a very difficult crime to prove.  The legal elements of adultery are as follows:

1. That the individual wrongfully had sexual intercourse with a certain person.

2. That, at the time, the accused or the other person was married to someone else; and

3. That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces, or was of a nature to bring discredit upon the armed forces.

Proving the first element can be challenging.  In most cases, the complainant will have a long list of circumstantial evidence (evidence tending to support, but not directly prove the allegation) to support their claim.  The bottom line is, if the evidence does not show that the alleged offender actually had intercourse with a party other than his/her spouse then the legal crime of adultery cannot be shown. 

Further, the third element of the crime of adultery requires that the conduct of the accused be prejudicial “to the good order and discipline in the armed forces, or of a nature to bring discredit upon the armed forces.”  The significance of this element is that it requires an impact on the military as a result of the adultery or more specifically, an impact on the squadron that affects its ability to carry out the mission. 

However, regardless of what can be proven in a court of law, if you as the Commander believe that sufficient circumstantial evidence exists to show that your troop may be involved in an adulterous relationship, you should initiate a No-Contact Order and order your troop to cease any form of contact and communication with the third party.  Additionally, the third party’s Commander should establish a No-Contact Order as well directing the third party not to have any contact with your troop. 

If the evidence in a given adultery case is strong and the adulterous relationship has had significant adverse impact on the mission, it may be appropriate to consider UCMJ action, such as an Article 15.  

One constant theme running throughout the analysis of an adultery issue is the necessity to carefully analyze the facts and evidence and apply these findings to law.  Clearly, the initial legwork of discerning the facts is in the hands of the squadrons.  However, the Legal Office stands ready to assist you throughout the entire process.  If you, as a Commander or First Sergeant find yourself questioning what course of action to take in an adultery case implicating one your troops, please give the JAG Office a call, together we will work towards the best solution.

NON-JUDICIAL PUNISHMENTS 
A total of 12 Article 15 non-judicial punishment actions were completed, all of which were offered within 10 days of the case ready date; all were completed within the required 20 days.

THREE OFFUTT MEMBERS FACED COURTS-MARTIAL CHARGES IN OCTOBER

By:  TSgt Rebecca Tilton

Military Justice Paralegal
Airman Michael A. Fernandez, assigned to the 755th Communications Squadron with 11 months in service, was charged with one violation of Article 86, absent without leave and one violation of Article 112a, wrongful use of a controlled substance.  A General court-martial was convened on 16 Oct 00.  Amn Fernandez pled guilty to the charges and specifications.  He was found guilty of both charges and specifications by judge alone, and was sentenced to a Bad Conduct Discharge, 195 days confinement, reduction to the grade of E-1 and forfeiture of all pay and allowances.

Airman Brian C. Macho, assigned to Headquarters Air Force Weather Agency with 5 years 3 months in service, was charged with one violation of Article 86, absent without leave and one violation of Article 92, failure to obey a lawful order.  A Summary court-martial was convened on 19 Oct 00.  Amn Macho pled guilty to the charges and specifications.  He was found guilty of both charges and specifications by the Summary Court Officer, and was sentenced to 14 days confinement and a reduction to the grade of  E-1.

Airman Reginald D. Brooks Jr., assigned to the 55th Security Forces Squadron with 7 months in service, was charged with one violation of Article 92, dereliction of duty and one violation of Article 112a, wrongful possession of a controlled substance.  A Summary court-martial was convened on 31 Oct 00.  Amn Brooks pled guilty to the charges and specifications.  He was found guilty of both charges and specifications by the Summary Court Officer, and was sentenced to 10 days confinement, a reduction to the grade of  E-1, and forfeiture of 1/3 of one month’s pay.

	RANK
	SQUADRON
	TIME IN SERVICE
	PRIMARY OFFENSE
	DATE OF OFFENSE
	DATE ART 15 OFFERED
	PUNISHMENT
	QPM

	A1C
	55 OSS
	I yr 7 mo
	Art 92-Dereliction x 2
	28 Sep 00                             9 Oct 00
	24-Oct-00
	Vacated Punishment                        Red Amn
	7

	Amn
	38 RS
	I yr 6 mo
	Art 92-Failure to obey an order           

Art 121-Wrongful appropriation
	(25 Sep 00 - 

26 Sep 00)  

(2 Sep 00 - 

3 Sep 00)
	17-Oct-00
	Red AB
	9

	A1C
	45 RS
	2 yrs 3 mo
	Art 107- FOS
	25-Sep-00
	11-Oct-00
	Red Amn
	6

	A1C
	45 RS
	2 yrs 7 mo
	Art 107- FOS                                          Art 121- Wrongful appropriation
	27 Sep 00   

(2 Sep 00 - 

3 Sep 00)
	11-Oct-00
	Red Amn
	6

	TSgt
	97 IS
	14 yrs 5 mo
	Art 128-Assault                                       Art 134-Drunk and disorderly
	3 May 00         

3 May 00
	28-Sep-00
	Sred SSgt, FF $50 x 2, reprimand
	7

	SSgt
	97 IS
	5 yrs 2 mo
	Art 128-Assault x 2                                        Art 134-Drunk and disorderly
	15 Sep 00                            16 Sep 00
	26-Sep-00
	Red SrA, FF $100 x 2, 30 ED, reprimand
	9

	A1C
	97 IS
	1 yr 1 mo
	Art 92- Misuse of Gov't CPU (internet porn)
	11-Sep-00
	26-Sep-00
	Sred Amn, FF $50 x 2, 30 ED, reprimand
	7

	A1C
	55 MXS
	11 mo
	Art 92- Drinking underage          

Art 111-DUI
	25-Jun-00
	26-Sep-00
	Red AB, 45 ED, reprimand
	17

	A1C
	55 SUPS
	2 yrs 2 mo
	Art 91-Disrespect to an NCO          

Art 92-Fail to obey an order
	15 Sep 00                            15 Sep 00
	28-Sep-00
	Sred Amn, FF $150, 14 ED
	13

	SrA
	55 TRNS
	3 yrs 7 mo
	Art 86-AWOL
	14 Sep 00 -  

16 Sep 00
	28-Sep-00
	Red Amn, 30 ED
	7

	SrA
	55 SFS
	5 yrs 6 mo
	Art 92-Misuse of Gov't CC     

Art 92-Fail to pay Gov't CC          
	(18 Jul 00 - 

22 Jul 00)   

3 Oct 00
	23-Oct-00
	Sred A1C, SFF $300 x 2, 10 ED
	8

	A1C
	55 SFS
	1 yr 3 mo
	Art 92-Possessing alcohol while underage
	27-Sep-00
	16-Oct-00
	Vacated Punishment                       Red Amn
	4

	Amn
	55 DS
	1 yr 1 mo
	Art 86-Failure to go
	12-Oct-00
	17-Oct-00
	Vacated Punishment                        Red AB
	9

	A1C
	HQ AFWA
	5 yr 4 mo
	 Art 134-Make and utter checks x 2
	1 Aug 00  
	26-Sep-00
	Red Amn
	16

	A1C
	HQ AFWA
	1 yr 7 mo
	Art 107-FOS x 2                       Art 121-Larceny
	6 Oct 00                       1 Sep 00
	24-Oct-00
	Sred Amn, SFF $263, 14 ED
	7

	A1C
	55 OSS
	I yr 7 mo
	Art 92-Dereliction x 2
	28 Sep 00                             9 Oct 00
	24-Oct-00
	Vacated Punishment                        Red Amn
	7

	Amn
	38 RS
	I yr 6 mo
	Art 92-Failure to obey an order            

Art 121-Wrongful appropriation
	(25 Sep 00 - 

26 Sep 00)  

(2 Sep 00 - 

3 Sep 00)
	17-Oct-00
	Red AB
	9
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