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Col Jeff Curtis

Staff Judge Advocate

Here are my items-of-the-month:
Volunteering:  We all support and encourage military and civilian employees to volunteer their time to support charitable, civic causes.  Doing volunteer work during weekends, after work, and other off duty time is not a problem.  When the events occur during normal duty hours, however, a number of rules apply.  Basically, volunteer work cannot impact mission accomplishment and government assets/taxpayer dollars cannot be spent performing volunteer work.  Thus, any volunteer work must be done during an off duty status.  Supervisors and commanders should ensure that members who do this are legitimately on leave or truly not on duty.  It cannot be someone’s military job to go do volunteer work.  Use of comp time, incentive time off awards, passes, etc. can in some cases be used.  I suggest that you contact Civilian Personnel if you have questions about civilian employees--there are more rules in that area.  Attached to this edition is a point paper that went out concerning a recent volunteer event.  The bottom line is supporting volunteer causes is great, but must be done correctly.  

CFC Drive Ongoing:  While CFC is ongoing, more restrictive fundraising rules come into play per AFI 36-3101.  The reason for the restrictions is that HHQ doesn’t want a flood of fundraisers that compete with  CFC.  Please keep this in mind when contemplating fundraisers--if it’s something that you can hold off until the CFC campaign ends, try to do so.  All fundraising requests should be in writing.  Please route them through us and then we will send to the approval authority, 55 SPTG/CC.  Consult Table 1 of AFI 36-3101 if you have questions.  Of course, fundraisers where the entire proceeds go to CFC are fine.  Ensure JA coords on them as there are some rules regarding how you disperse the money to CFC and require you to allow participants to designate who gets the money they contribute to any CFC fundraising event.  Call Mr Russ Sibbel or Maj Gary Tyson at 4-3691 if questions.  

Court/Board Member Duty:  We are currently in the process of gathering the quarterly pool of court and board members from squadrons.  Per Article 25 of the UCMJ, court members should be people who are “best qualified for the duty by reason of age, education, training, expe
rience, length of service, and judicial temperament.”  This is one of the most important duties any military member can perform.  I would ask squadrons to keep this criteria in mind when sending forward nominees.  Group submissions are due to us the end of the month.  POC here is SSgt Rosin at ext. 4-2348.

Staff Changes:  Next week Maj Jim Byrne, our Chief of Adverse Actions, drives out for Washington, DC.  He will be a Legislative Fellow with Congress for one year.  Replacing him is Maj Gary Tyson, who arrived from McChord AFB where he was the Deputy SJA.

FUNDRAISING AND THE 

COMBINED FEDERAL CAMPAIGN

By: Capt Matt Stoffel

Chief of Preventive Law

The Combined Federal Campaign (CFC) kicked off on 11 September and will run through 27 October.  This has a significant impact on local fundraising.  The rules for fundraising can be found in AFI 36-3101.

First, any fundraising to support a local internal program at the workplace is generally not authorized while the CFC is ongoing.  These programs are solicitations conducted by organizations that are directed exclusively at their members for the support of their members.  An example of such a fundraiser is an event to raise funds for a squadron Christmas party or other squadron functions.

Second, if a fundraiser is designed to support a local internal program away from the workplace, it may be authorized as long as it ensures that the fundraising activity does not detract from the ongoing CFC campaign.  At Offutt AFB, it has been determined that a fundraising activity does not detract from the CFC if at least 10% of the fundraiser’s proceeds are donated to the CFC.  Examples of these types of fundraisers include a base open house, activities by base athletic teams, and fundraisers conducted by private organizations such as the Officers’ or Noncommissioned  Officers’ Wives Club.

Finally, if a fundraiser’s goal is to support a local external private voluntary organization away from the workplace, it cannot be conducted during the CFC.  Examples of these types of fundraisers include fundraising drives for local voluntary organizations that are not participating in the CFC and collections to aid nonmilitary members of the local community.  

The examples of fundraising activities listed here are not exhaustive.  Other types of fundraisers may fall into the categories listed above.  The bottom line is that many fundraisers will not be approved while the CFC is ongoing, and those that are approved will be required to cough up 10% of their proceeds to the CFC.  Once the CFC is over, the normal rules for fundraisers will apply.  If you have any questions about fundraisers, please contact Capt Matt Stoffel at 4-3732.

GET OUT AND VOTE

By: Capt Arie Schaap

Chief, Environmental Law

Voting is one of most fundamental expressions of freedom.  Every day our local, state and federal governments make decisions that influence our lives. While we are quick to complain about their actions, we often fail to voice our concerns or get involved.  

One way to get more involved is by voting.  By voting, you participate in a process that determines who will represent you, your family and your community.  Yet, in the last presidential election less than 50 percent of the voting age population turned out to vote.  One reason many people do not vote is because they are not registered.  However, registering to vote is simple and takes very little time.  You can register to vote by filling out a Standard Form 76, Registration and Absentee Ballot Request.  By filling out Form 76, you will be registered to vote in your state of residence, and an absentee ballot will be mailed to your current address.  

For voting purposes a military member's “legal state of residence” may be the state or territory where they last resided prior to entering military service, or the state or territory that they have since claimed as their legal residence.  To pick up your Standard Form 76 you can stop by the legal office or contact your unit’s voting representative.  For absentee voters it is important to register early, as many states require that you request your absentee ballot 30 days prior to the election.  

For those of you who think that your one vote does not make a difference, consider the following voting facts. California, Idaho, Oregon, Texas and Washington became states by just one vote.  In 1948, Lyndon B. Johnson, our 36th president, became a U.S. senator by a one vote margin; that same year, if Thomas E. Dewey had received one additional vote per precinct in Ohio and California, the presidential election would have been thrown to the U.S. House of Representatives, where Dewey enjoyed more support than his rival, Harry S. Truman.  In the 1960 presidential election, one additional vote per precinct in Illinois, Missouri, New Jersey and Texas would have denied John F. Kennedy the presidency and Richard M. Nixon would have been president eight years earlier.  So this year get out and vote, you can make a difference.   

HOSPITAL RECOVERY CLAIMS 

By Capt Jeff Sattler

Claims Officer
Have you ever received medical care at Ehrling Bergquist (E.B.) Hospital or at a civilian hospital under the TRICARE program, and then later received a request from the Legal Office to provide information regarding the circumstances involving your injury?  Have you ever wondered why?  

Free medical care is something we in the military take for granted.  But did you know that if you have to receive medical care from the base hospital or through Tricare due to a third party’s negligence, the Air Force can recover those costs from that third party?  It’s called the Federal Medical Care Recovery Act and Coordination of Benefits.  This statute allows the Air Force to recover the costs of medical care and treatment provided to authorized beneficiaries (military members, dependents).  This means the Air Force gets back some of the money spent on you as a result of somebody else’s negligence.  

Here’s how it works:

 

The Hospital Recovery section of the claims office works with E.B. Hospital to obtain a list of patients who have received medical care at the Emergency Room or other clinics.  We assert a claim (against private companies or insurance companies) for the federal government in cases where the covered person falls under Workers Compensation, uninsured motorist coverage, medical payments insurance coverage, willful misconduct (e.g. assault), or gross negligence of a third party.  If we determine that an individual’s injury may be a potential recovery, a personal injury report (PIR) is mailed to the injured party, or sponsor, for completion. 

 

It is very important that the injured party thoroughly completes and returns the PIR as soon as possible to the claims office.  The information on the PIR allows the claims office to review the information determine if a third party has any liability.

 

After reviewing the PIR the claims office may assert a claim for care and treatment received against the individual who caused the injury, or their insurance company.  According to AFI 51-502, Personnel and Government Recovery Claims, the covered beneficiary must provide to the Air Force a complete statement regarding the facts and circumstances surrounding the incident and refrain from settling a claim or executing a release without prior notice to the claims office.  It is very important that the injured party does not sign a release with the insurance company without first coordinating with our office.

How does this play out in real life?  Here’s an example:  Let’s say you were driving down Fort Crook when you were broadsided by a reckless driver who ran a red light.  Your car was totaled and you received several injuries requiring hospitalization and several follow up visits to the hospital.  Naturally, you are going to file a claim against that driver’s insurance company to reimburse you for your damages.  In this case your losses include not only the damage to your car and the loss of its use while it’s being fixed, but also your pain and suffering.  If you were a civilian, you would also have had to pay medical expenses, which you could recover from the other driver’s insurance.  In your case, however, you didn’t have to pay the medical bills.  Somebody, however, paid the medical expenses and that somebody was the Air Force.  If your private insurance had paid the medical bills, your private insurance would file a claim to recover those expenses from the impetuous driver’s insurance.  Just like a private insurer, the Air Force too can file a claim to recover the cost of the medical treatment.  After all, why should the American taxpayers foot the bill for Mr. Careless Driver’s negligence?

Why are we telling you all this?  The reason why is because this program doesn’t work without your cooperation.  During FY 99, the Offutt Claims office recovered over $279,000 in hospital recovery claims.  This is money that goes directly back to our hospital and provides necessary training of hospital personnel and the upgrading of equipment.

It’s important to note that this program does not mean you are going to be charged for your medical care.  AFI 51-502 specifically states that claims will not be asserted against service members or dependents.  There is an exception, however.  A hospital recovery claim may be asserted against service members or their dependents whose willful misconduct or gross negligence results in medical treatment provided at Government expense.

If you or one of your members are injured and have questions, they may contact the Hospital Recovery Section at 294-4303.

 
ADMINISTRATIVE ACTIONS

A total of two rapid discharge cases were processed for the month of August.  All seven cases were processed within 15 days.  One member received a general discharge, and the other member received an honorable discharge.  One member was also discharged with a general discharge after the findings and recommendations of a discharge board. 

DISCHARGE CHARACTERIZATIONS

By:  Capt Matt Stoffel

Chief, Preventive Law

One of the toughest decisions a commander can face is the decision concerning whether a member of his or her squadron should be discharged.  The decision process does not end there, though.  A recommendation must also be made as to the characterization of the discharge.    While most of the time you may have a “gut feeling” as to what recommendation you will give concerning characterization, AFI 36-3208 provides excellent guidance about discharge characterizations and when they are warranted.

AFI 36-3208, paragraph 1.17, discusses what to consider when characterizing service.  When considering the characterization of service, you need only consider the military member’s service during the current enlistment.  In most cases, the characterization should be based on a pattern of misconduct rather than an isolated incident.  When basing a discharge on a pattern of misconduct, make sure that there has been documentation of that misconduct, such as LOC’s, LOR’s, and Article 15s.

Other things that can be considered in determining the characterization of a discharge are “the airman’s age, length of service, grade, aptitude, physical and mental condition, and the standards of acceptable conduct and performance of duty for airmen.”   Conduct in the civilian community may also be considered.  “Conduct in the civilian community that brings discredit on the Air Force, or conduct prejudicial to good order and discipline, adversely affects the quality of the member’s service.”

After considering all the relevant factors, the decision must then be made concerning what type of characterization should be recommended.  Paragraph 1.18 gives the definitions of honorable, under honorable conditions (general), and under other than honorable conditions characterizations.  

An honorable discharge is given when an airman’s service has “generally met Air Force standards of acceptable conduct and performance of duty.”  A general discharge should be recommended when an airman’s negative conduct outweighs his or her positive conduct.

An under other than honorable conditions (UOTHC) characterization should be recommended when an airman’s pattern of behavior (to include even one act or failure to act if serious enough) constitutes “a significant departure from the conduct expected of airmen.”  Paragraph 1.18.3 continues and gives examples of when a UOTHC is warranted:  

“use of force or violence to produce serious bodily injury or death; abuse of a special position of trust; disregard by a superior of customary superior-subordinate relationships; acts or omissions that endanger the security of the United States; acts or omissions that endanger the health and welfare of other members of the Air Force; and deliberate acts or omissions that seriously endanger the health and safety of other persons.”

It is important to remember the specific definitions and how your reasons for discharge coincide with that definition.  One reason is because if you are called to testify before a discharge board, as a commander, the board members will be interested to hear the reasons behind your recommendation.  Another reason is because the attorney for the member facing discharge will likely ask you what the definition of a general discharge or UOTHC discharge is, and if you are not familiar with these definitions, it could damage your credibility on the witness stand.

If you have any questions concerning discharges, always feel free to contact the Administrative Actions section at 4-7788.

MILITARY JUSTICE

"Regard your soldiers as your children, and they will follow you into the deepest valleys; look on them as your own beloved sons, and they will stand by you even into death.  If, however, you are indulgent, but unable to make your authority felt, kindhearted but unable to enforce your commands; and incapable, moreover, of quelling disorder, then your soldiers must be likened to spoiled children; they are useless for any practical purpose."

From the Chinese of Sun Tzu, The Art of War
NON-JUDICIAL PUNISHMENTS 
A total of 7 Article 15 non-judicial punishment actions were completed, all of which were offered within 10 days of the case ready date; all were completed within the required 20 days.

COURTS-MARTIAL  
The following court-martial convened at Offutt during the month of August.

Airman First Class Csongor B. Stelcz, assigned to the 55th Maintenance Squadron with 22 months in service, was charged with one violation of Article 128, aggravated assault and one violation of Article 134, communicating a threat.  A Special court-martial was convened on 9 Aug 00.  A1C Stelcz pled guilty to the communicating a threat specification and not guilty to the aggravated assault specification.  He was found guilty of both charges and specifications by a panel of officer members, and was sentenced to a Bad Conduct Discharge, 60 days confinement, reduction to E-1 and forfeiture of 2/3 pay per month for two months.
RANK
SQUADRON
TIME IN SERVICE
PRIMARY OFFENSE
DATE OF OFFENSE
DATE ART 15 OFFERED
PUNISHMENT
QPM

SSgt
1 ACCS
15 yrs
Art 111-DUI
16-Jul-00
24-Jul-00
Red SrA
16

SSgt
1 ACCS
9 yrs
Art 92-Fail to obey x 2          Art 134-Adultery
1 Oct 98-

1 Jul 00,       

 6 Mar 00 and                15 Mar 00-

2 Jul 00
03-Aug-00
Red SrA, SFF$500.00 x 2, reprimand
19

Amn
97 IS
1.5 yrs
Art 134-Disorderly
16-Jul-00
25-Jul-00
14 ED, 14 Rest, reprimand
15

A1C
55 MXS
2 yrs
Art 86-Fail to go
27-Jun-00
26-Jul-00
Sred Amn, 30 ED, reprimand
20

A1C
55 SFS
1 yr
Art 92-Fail to obey   
16-Aug-00
17-Aug-00
Red AB
5

A1C
55 SFS
1 yr
Art 86-Fail to go
30-Jul-00
09-Aug-00
Sred Amn, 10 ED
8

A1C
755 CS
1.5 yrs
Art 107-FOS
14-Jul-00
14-Aug-00
Sred Amn, SFF$100.00 x 2, 30 ED, reprimand
10
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