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Col Jeff Curtis

Staff Judge Advocate

Here are my items-of-the-month:

Squadron Commander/First Sergeant Workshop:  This is set for Friday, 18 August, from 0800-1145 at the Dougherty Conference Center.  If you cannot make it and would like a copy of the handbook we give out, please give our military justice section a call at 4-2346.

Squadron JAG Program:  Now that we are fully manned with attorneys, we are kicking off a program where we have designated attorney-paralegal teams for most of the 55th Wing squadrons.  These teams will come out to the squadrons and provide pre-deployment legal services (powers of attorney, wills, etc.).  They will also assist in getting any legal training sessions lined up.  Attached at the end is the list of the teams.  Due to the proximity of MSS and CPTS to our office, we have not assigned a team to them.  Hopefully, this program will assist member in getting those legal documents they need in order to be able to deploy on short notice.

Training:  Just a reminder, there’s a lot of legal training that must be conducted annually.  Examples include LOAC, fraternization, and homosexual policy training.  Keep this in mind and remember we’re prepared to send briefers out or ensure you have the training materials in hard copy, electronically, or in some cases videotape.  Your unit training managers should be tracking these briefings--all are required annually by Air Force instructions.

DUI Initiatives:  The war on DUI continues.  If anyone has any ideas, continue to send them forward.  We just reviewed a good one from the 45th RS and encourage everyone to cogitate how we can get the message across.  

PARTISAN POLITICS AND 

THE AIR FORCE DON’T MIX

By: Capt Matt Stoffel

Chief of Preventive Law

Now that the presidential race is in full gear and political campaigning is reaching a fevered pitch, it’s time to take a good look at the acceptable level of participation of military personnel in partisan political activities.  Military personnel must keep their conduct within the bounds of AFI 51-902 and DoDD 1344.10.  These regulations are designed to keep the military’s neutrality, ensuring the public’s belief that we will support and defend the Constitution, regardless of which candidate is elected president.

Some prohibited activities include:

--Soliciting votes for a particular candidate or political issue;

--Soliciting or receiving campaign contributions from other military members or civilian employees;

--Selling tickets or promoting political dinners and fundraisers;

--Attending political events in uniform;

--Speaking before a political gathering as an advocate of a political party or candidate;

--Distributing petitions, literature or buttons, or performing clerical or other duties for a partisan, political committee during the campaign or on election day.

Violating these rules is an offense under the UCMJ.  Persons subject to these restrictions include active duty military personnel as well as Reserve and Guard members who are on active duty.

Now that you know what you can’t do, we’ll discuss proper political activities that will not subject you to discipline.  

First and foremost, voting for the candidate of your choice is not prohibited and is encouraged.  Second, military members can express their personal opinions on political issues.  There are some limitations to expressing personal opinions, though.  One cannot express their views as a member of the military.  For example, someone can say, “I, John Doe, believe that …..”  One cannot say, “I, Capt John Doe, a representative of the United States Air Force, believe that ….”

Another activity which military members may participate in is the attending of political rallies and meetings, as well as the wearing of political badges or buttons, provided that the military member is not in uniform.  Bumper stickers on automobiles are also allowed, but please ensure that as with all bumper stickers, the message is not obscene, disturbing, or in poor taste.

Also, for those of you inclined to contribute money towards political activities, make sure you follow the following regulations.  First, monetary contributions directly to a particular candidate are prohibited.  Money can be contributed to political parties (i.e. Democratic and Republican parties) and to political committees which favor a particular candidate.

While at first glance, these regulations seem to be quite restrictive, remember that the purpose of these regulations is to ensure the public’s trust in our neutrality and the elimination of contention between service members themselves.  These regulations also prevent subordinates from being subject to pressure from their chain of command to vote a certain way.

Anyone who has questions about these restrictions should contact the Base Legal Office at 294-3732.

HAZARDOUS MATERIALS PURCHASING

By: Capt Arie Schaap

Chief, Environmental Law

Before purchasing hazardous material, the purchaser should check the 55th Supply PDS Web Page to ensure that they are authorized to purchase the specific item.  By clicking on auth under the HAZMART folder you will be able to see what you are authorized to purchase and how much.  If the purchaser is not authorized to purchase hazardous material then they must follow the HAZMAT Authorization Process laid out in AFI 32-7086, Hazardous Materials Management, which establishes a standardized procedure for requesting and authorizing HAZMAT through all sources of supply.  Procurement and issue actions shall not occur for HAZMAT unless the authorization appears on the authorized user list.  If there is any question as to whether a material is hazardous check with the 55th Supply HAZMART.  

When purchasing GSA items you should select gsa under the HAZMART Folder on the 55th Supply PDS Web Page.  Selecting gsa will provide you with a list of GSA items on hand that you can order through supply, which will allow you to receive the item(s) quicker.  

Finally, before purchasing any hazardous material you should check the 55th Supply PDS Web Page and click on free under the HAZMART folder.  This will provide you with a list of free issue items that are available on base at no price.             

The 55th Supply PDS Web Page is located at http://131.7.191.57.

PERSONNEL CLAIMS 

By TSgt Antoinette Patterson

NCOIC, Claims
Recently there has been an upswing in the number of personnel claims submitted to the base legal office.  Many of these claims end up being denied because they don’t meet the statutory requirements for recovery.  To help airmen understand what they can and can’t recover for under this program, some background on the program itself might be helpful.

The Military Personnel and Civilian Employees’ Claims Act provides payment for certain types of property loss or damages that are “incident to service.”  Under the authority of AFI 51-502, Personnel and Government Recovery Claims, 1 Mar 97, the Claims Office pays for certain loss or damage to tangible personal property.  Unfortunately, this isn’t just any damage to any personal property.  There are specific requirements for recovering under this act.  Payment is conditioned on:


1)    loss of tangible personal property incident to service (more on what this means later);

2) substantiation by the claimant (this means

you must be able to prove you owned it and it was damaged or lost in a way that’s covered by the act);

3) possession of the property was reasonable

and useful under the circumstances (in other words, there’s a common sense test applied to what you’re claiming for); and

4) no part of the loss was caused by the neg-

ligent or wrongful act of the claimant, his or her agent, or employee.

Who can recover under this program?  Generally, it’s limited to active duty Air Force personnel and Air Force civilian employees.  

What does “incident to service” mean?  This means loss that resulted from some aspect of your military service.  The claim most people are familiar with in this area is damage and loss from government sponsored transportation and storage.  Incident to service could also include loss in government quarters (this does not include off-base housing), recreational areas owned or controlled by DoD, and areas on base designated for parking or vehicle storage.  

What is a proper claim?  In addition to the above-mentioned damage or loss resulting from government sponsored moves, damage or loss resulting from “extraordinary hazards” (fire, flood, hurricane, or other unusual occurrence) and from theft or vandalism occurring in government quarters or other authorized locations.  

What is an improper claim?  It’s important to note that any negligence by the claimant will defeat the claim.  For example, leaving valuables unsecured is negligence and will result in a denied claim.  Other examples we have seen include leaving valuables in plain sight in a car (locked or not, this could be determined to be an invitation to theft and may be denied) and storing property in base housing basements despite instructions to the contrary from the housing office.  Hit and run damage to personally owned vehicles is not covered, nor is damage or loss to property that is illegal, designed to break the law (radar detectors) and property kept for resale or for use in a private business.

A special note here:  if you have private insurance, you must first send your claim to your insurer.  Any recovery you get from your private insurance will be deducted from the amount the Air Force awards you.  There is a misconception that the Air Force pays deductibles.  This is not entirely accurate.  The Air Force pays you the difference between the amount awarded and what your insurance carrier pays.  Often times this may work out to paying the deductible, but this isn’t guaranteed.  For example, let’s say you claim a loss of $500.  Your insurance company investigates and determines that you did in fact have a loss of $500 and awards you $350 ($500 minus your deductible of $150).  You then file a claim through the base legal office.  After investigation, the claims adjudicator awards you $500.  In this case, the $350 you got from your insurance will be deducted from the $500 and you will receive $150 from the Air Force.  But, let’s say the claims adjudicator determines that your loss was only $450.  In that case, you will only receive $100 from the Air Force ($450 minus $350 equals $100).  The important thing to remember is that this program is not meant to replace your private insurance.  It is meant to help soften the impact of service-related loss.  

For your claim you will need to provide a copy of any police reports, work orders, 2 estimates of repair, substantiation of the damage, proof of ownership, evidence that you have filed with your insurance carrier (even if your insurance carrier denied the claim), and, if you live in housing, your housing orders.  You don’t necessarily have to have these at the time you file your claim, but the claim cannot be adjudicated without them.

One last word on these types of claims.  Generally, you will be paid the lower of repair cost or replacement cost.  If you are awarded replacement cost, the value of the item you lost is going to be depreciated.  In other words, if your five year old bicycle was stolen, you’re going to be reimbursed for a five year old bike and not for a brand new bike.

If you have any questions concerning this type of claim, please contact TSgt Patterson or one of the other claims paralegals at the Offutt Legal Office at 294-2358.    

ADMINISTRATIVE ACTIONS

A total of seven rapid discharge cases were processed for the month of July.  All seven cases were processed within 15 days.  Four members received general discharges, and three received honorable discharges. 

INVOLUNTARY SEPARATION DUE TO 

PARENTHOOD

By:  Capt Bruce D. Cox

Chief, Admin Actions

Last month our article about Involuntary Separation Due to Parenthood addressed some of the procedures that units should take in obtaining an involuntary separation for parenthood or a separation for pregnancy or childbirth.

When dealing with these two separation options, units need to make sure that they understand that the first, Voluntary Separation for Pregnancy or Childbirth, is VOLUNTARY, and the second, Involuntary Separation for Parenthood, is INVOLUNTARY.  The difference is that the member must apply for a voluntary separation and it may or may not be granted. (this process is handled through the MPF).  An involuntary separation must be requested by the unit, (not the member) and the unit must justify such a separation, (such a justification must be made whether or not the member actually wants to separate).  This justification must include evidence to show that the member has made an effort to make adequate family care arrangements, and through no fault of the member, the effort has been unsuccessful.  In particular this means that the unit must have allowed the member the amount of time allowed by AFI 36-2908 to come up with a plan. (unlike a voluntary separation, the admin actions section handles parenthood discharges)

One thing in particular that units must understand however is that parenthood is a basis for involuntary discharge.  It is not an excuse for misconduct on the part of the member.  If the member was given an adequate chance to make a family care plan and did not make an effort to do so, the failure to make such an effort is misconduct and should result in some sort of disciplinary action.  If such a failure to make an effort results in the member being unable to deploy or accomplish any other duty.  That inability also constitutes misconduct, and it constitutes a separate act of misconduct from the misconduct of failing to comply with AFI 36-2908.  If this occurs, the member should be punished for both the dereliction of duty associated with not complying with AFI 36-2908 and the failure to accomplish the other duty.  Additionally, this level of misconduct may be grounds for a misconduct discharge rather than a parenthood discharge.

While the member has certain responsibilities under AFI 36-2908 the unit also has responsibilities.  The fact that a member has not complied with AFI 36-2908 should not first become apparent when a deployment or PCS is imminent.  Units must comply with AFI 36-2908 and insure that their members do have family care plans.  If a member, through no fault of his own, cannot comply with AFI 36-2908, then, but only then does a parenthood discharge become appropriate.

MILITARY JUSTICE

In preparation for the most recent Quality Force briefing Military Justice and Administrative Actions were tasked to inquire whether Article 15’s were being used effectively as a rehabilitative tool or merely as a triggering event for discharge action.  Here’s what we learned: In 1991, 191 individuals received Article 15’s.  Of that number, 45 were discharged using the Article 15 as a triggering event.  The remaining 131 individuals appear to have learned their lessons and have gone on to become productive members of the Air Force.  In other words, success stories.

As of 30 June 00, 64 individuals have received Article 15’s and 20 of those individuals were discharged using the Article 15 as the triggering event.

The key to this analysis is to recognize that Article 15’s are successful rehabilitative tools and should not be thought of as a mere trigger for discharge.  As the Legal Office reviews discharge packages we have noticed numerous instances where squadrons have repeatedly given multiple LOR’s, sometimes as many as 3-4, before an article 15 was considered.

As previously mentioned, our analysis shows that in most cases individuals do get the message that the Article 15 is sending them if used early in the disciplinary process.  The bottom line is if Commanders and First Sergeants have counseled and taken further administrative action against a troop and that individual simply has not gotten the message, consider initiating non-judicial punishment earlier in the disciplinary process.

NON-JUDICIAL PUNISHMENTS 
A total of 8 Article 15 non-judicial punishment actions were completed, all of which were offered within 10 days of the case ready date; all were completed within the required 20 days.

COURTS-MARTIAL  
The following court-martials convened at Offutt during the month of July.

Airman First Class Andrew P. Hodges, assigned to the 55th Maintenance Squadron with 15 months in service, was charged with two violations of Article 112a, wrongful use of marijuana and percocet.  A Special court-martial was convened on 12 Jul 00.  A1C Hodges pled guilty to both specifications.  He was found guilty by a military judge sitting alone, and was sentenced to a Bad Conduct Discharge, four months confinement, reduction to E-1 and forfeiture of 2/3 pay per month for four months.  

Airman First Class Kenneth R. Haggerton, assigned to the 55th Security Forces Squadron with thirteen months in service, was charged with two violations of Article 92, disobeying a lawful order and dereliction of duty and one violation of Article 134, breaking restriction.  A Special court-martial was convened on 21 Jul 00.  A1C Haggerton pled guilty to all specifications.  He was found guilty by the military judge and was sentenced by officer members to reduction to E-2, confinement for one month, hard labor without confinement for one month and restriction to base for two months.  

RANK
SQUADRON
TIME IN SERVICE
PRIMARY 

OFFENSE
DATE OF 

OFFENSE
DATE ART 15 OFFERED
PUNISHMENT
QPM

SSgt
38 RS
13yrs
Art 92-Misuse of Gov CC         

Art 92-Dereliction
24 Mar 00-        8 Jun 00
22-Jun-00
Sred SrA, 14 ED
15

A1C
55 MXS
5 mo
Art 121-Larceny
27-Jun-00
21-Jul-00
Sred Amn, 30 ED, FF$50.00 x 2
10

A1C
55 SUPS
2 yrs
Art 92-Underage Drinking           

Art 92-Fail to Obey
18-Jun-00
11-Jul-00
Sred Amn, FF$100.00
10

A1C
55 SUPS
1.5 yrs
Art 92-Fail to Obey
2-Jul-00
24-Jul-00
Sred Amn, FF$125.00 x 2
7

A1C
55 TRNS
1 yr
Art 92-Underage Drinking              Art 92-Minor in Possession
22-Jun-00
18-Jul-00
Sred Amn, 20 ED, FF$50.00 x 2
9

A1C
55 TRNS
1.5 yrs
Art 92-Contributing to Minors
22-Jun-00
20-Jul-00
20 ED, FF$50.00 x 2, 30 Rest, Reprimand
8

A1C
55 SFS
1.5 yrs
Art 121-

Larceny x 2
1 Feb 00 -        29 Feb 00 and                    2 May 00
15-Jul-00
Red Amn, 14 ED
19

SSgt
343 RCS
15 yrs
Art 86-Fail to Go                    Art 92-Dereliction
19 Jun 00-           24 Jun 00
19-Jul-00
Sred SrA, FF$300.00 x 2
12

SQUADRON JAG PROGRAM

SQUADRON
JAG
PARALEGAL


1st SERGEANT
1 ACCS
Capt Stoffel
SSgt Sims


SMSgt Hussey

45 RS
1Lt Prentice
SrA Martin


MSgt Shepard

38 RS
1Lt Prentice
SrA Martin


MSgt Plowman

97 IS
Capt Cox
SSgt Schmidt-Franklin
SMSgt Dunn

55 OSS
Capt Schaap
SSgt Gibson


MSgt Prodahl

343 RS
Capt Keene
SSgt Vest


TSgt Heller

55 MXS
Capt Schaap
SSgt Gibson


SMSgt Nielsen

55 TRANS
Capt Jeyaram
TSgt Maki


MSgt Barker

55 SUPS
Capt Jeyaram
SSgt Vanderbunt

MSgt Sours

55 CES
Mr. LaPuma
SSgt Goodell


MSgt Burr

55 LSS
1Lt Prentice
SrA Martin


MSgt Medrano

55 SFS
Capt Keene
SSgt Rosin


MSgt Lenke/Snow

55 CS
Maj Tyson
SSgt Durand


MSgt Molosz

755 CS
Mr. Sibbel
SSgt Vera


MSgt Davis

55 MCCS
Capt Stoffel
SSgt Sims


MSgt Spilinek

55 CONS
Mr. Sibbel
SSgt Vera


MSgt Karpacs

55 MDG
Capt Sattler
TSgt Patterson

SMSgt Speer

55 SVS
Capt Stoffel
SSgt Sims


SMSgt Nickerson

55 CSS
Maj Tyson
SSgt Durand


MSgt Granado
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