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Col Jeff Curtis

Staff Judge Advocate

Here are my items-of-the-month:

New Commanders/First Sergeants Seminar:  The next seminar is scheduled for Thu, 17 Aug, 0800 hrs at the Daugherty Conference Center.  It will run until 1130 hours.  It’s geared for new commanders, first sergeants, and section commanders.  Feel free to send also those who are fill-in first sergeants also.  More details will follow.  A seminar handbook will be given out.  This is a nuts-and-bolts review of Article 15s, discharges, courts, and things squadrons need to know.

Customer Feedbacks:  We sent one out via e-mail Distro 3 about three weeks ago.  If you didn’t get one for whatever reason, let me know and I’ll send one out.  As always, am open to hearing what we’re doing right and what we can do better.

Oregon License Plates:  At each Newcomers Briefing, we warn folks not to “bite” on some car salesmen’s ploy to save money by registering their new/used car in Oregon.  Oregon permits service members to register vehicles there and there’s no sales tax.  The problem is this isn’t kosher if the member is not a true Oregon resident (see the next article by Capt Stoffel).  The state of Nebraska is not enamored of this practice and for good reason--lots of tax dollars get lost.  They can prosecute people for it.  Hence, we try to get the word out periodically to warn people of it.  

JA Staff Changes:  Capt Jeff Sattler recently moved from Chief of Justice to serve as our Claims Officer.  Capt Anniece Barber, our Deputy Justice Chief, headed to Osan on a short-notice tour.  The new Chief of Justice is  Capt Pete Jeyarum, who arrived in June from Whiteman AFB, where he served as the Chief of Justice there.  Capt Theresa Keene arrived from Peterson AFB and will serve as Deputy.  Last, Capt Steve Romine, our former Claims Officer, has moved over to the ADC position where he is presently doing some overlap with Capt Eby.  Capt Eby will PCS in August to Nellis AFB.   

STATE OF LEGAL RESIDENCE

By: Capt Matt Stoffel

Chief of Preventative Law

We’ve been getting many questions during legal assistance concerning state residency lately.  While the formula for determining state residency is not complex, it can becoming confusing when military personnel have made multiple moves to many different states.

Why is knowing your state of legal residence so important?  There is one big reason:  states want your tax dollars.  If you are a resident of a state that has a state income tax requirement,  it is entitled to a portion of your income.  If you do not pay the correct state, you will still be liable to your actual home state and may be liable for penalties, interest and back taxes, depending on how long you were paying the wrong state.  It is also important because if the local DMV is unable to determine what your state of legal residence is (i.e., if your car is registered in one state and your driver’s license was issued by another state), they will make you register your vehicle as a Nebraska resident or refuse to register your car at all.

Here are some tips for determining your state of legal residence.  First, you must be living in or have lived in a state to be a resident of that state.  You cannot pick a state at random and automatically become a resident of that state.  Second, you must intend or have intended to stay in that state for an indefinite period of time.  Now, time for a quiz:  Amn Doe is a legal resident of Nebraska.  Amn Doe has heard through the grapevine that Florida does not have a state income tax.  Amn Doe has never lived in Florida, but decides that he doesn’t want to pay Nebraska state income tax anymore.  Amn Doe then goes to the finance office and changes his state of legal residence on his LES to Florida.  Question:  What is Amn Doe’s state of legal residence.  Answer:  Nebraska.  CHANGING YOUR STATE OF LEGAL RESIDENCE ON YOUR LES ALONE DOES NOT CHANGE YOUR STATE OF LEGAL RESIDENCE.  You must be living in or have lived in that state either while you are in the military or right before you came into the military.

While meeting the two-part requirement of establishing state residence is key, you need to have some evidence proving that you are a resident of that state.  Some  ways to prove that you are a legal resident of that state include owning property in that state, being registered to vote in that state, having your car registered in that state, having your driver’s license in that state, and having your LES reflect what your state of legal residence is.  

There are also a couple of other issues to discuss.  First, your spouse must change his/her state of legal residence each time he/she moves.  Since the Soldiers’ and Sailors’ Civil Relief Act (SSCRA) does not apply to spouses, spouses must change their state of legal residence with each move and must pay state income tax in the state in which they live if they earn income in that state.  Second, only military pay is covered by the SSCRA.  If you have a second job, that income will be taxed by the state in which you work.  For example, Amn Smith, a Kentucky resident, has a part-time job delivering pizzas in Bellevue.  While his military pay will still be subject to Kentucky state income tax, any income he earns as a result of his pizza delivery job will be subject to Nebraska state income tax.

Keep these rules in mind when determining your state of legal residence.  Remember, you are allowed to take advantage of these rules, but if you abuse them, you could pay heavily for it somewhere down the road.

GOVERNMENT ETHICS

By: Mr. Russ Sibbel

Attorney-Advisor

In this second installment of an occasional series, we look at individual participation in non-federal entities (NFEs).  An NFE is any organization, public or private, that is not part of the federal government.  Examples include chambers of commerce, professional associations, charitable organizations, and state and local government.  

In order for a federal employee (military or civilian) to participate in his or her personal capacity in an NFE, no command approval is normally required.  (Obvious exceptions exist for some types of NFEs--e.g. extremist groups, etc.  Such NFEs are addressed on a more case-by-case basis and are beyond the scope of this article.)  The employee must ensure that she does not use government resources for her NFE activities, absent proper command approval.  This means that the employee should refrain from conducting NFE business on government time and using government equipment.  

Employees also must observe the rules for endorsing their particular NFE.  An example of the application of these rules may be if the NFE wanted to put the employee's name on its letterhead.  The rules vary for civilian employees and military members.  

Civilians may not use, or permit the use of, their official title, position, organization name or office symbol, or military department in connection with their personal involvement with an NFE.  For example:  "Russ Sibbel, Attorney-Advisor, Office of the Staff Judge Advocate" is impermissible.  Civilians may use, and permit the use of, only their name and educational title (e.g. Dr., Ph.D.) in connection with their personal involvement with an NFE.  For example:  "Russ Sibbel, J.D." is permissible.  

Military members may not use, or permit the use of, their official title, position, or organization name or office symbol in connection with their personal involvement with an NFE.  For example:  "SSgt John Smith, NCOIC Plans & Programs" is impermissible.  Military members may use, and permit the use of, only their military grade and their military department in connection with their personal involvement with an NFE.  For example:  "SSgt John Smith, USAF" is permissible. 

THE FACTS ABOUT

AUTOMOBILE LEASING

By: 1Lt Donna Prentice

Civil Law Attorney

When you are looking to buy an automobile, the entire process is usually exciting and should be for the size of purchase to be made.  Unfortunately, it is also usually clouded by a fear of “losing your shirt” or paying too much.  One of the most basic decisions in this exchange is whether to lease or finance.  We have all heard the horror stories in the past regarding auto leases, but have we heard the facts?  

There are many benefits to leasing your next automobile.  First, the monthly payment for a leased vehicle is generally $100 - $150 less than if it were financed.  Second, when you lease an automobile you retain all of the options for disposal or resale as you would have with a purchase, plus you gain another option.  In a lease the buyer may at any time sell the vehicle to a third party or trade it in to a dealership, just as if purchased.  There is a payoff for a lease and a finance if sold prior to the end of the term so in both cases as long as the bank gets paid you’re off the hook.  It should be noted that if you choose to sell the car or trade it in the mileage limitation commonly associated with leasing will not come into affect.  The only time the mileage limitation is applied is in the third option.  The third option is if you turn the vehicle in to the leasing company at the end of the lease term.  The only time you would want to exercise this last option is if it is more financially beneficial than the previous two.  For example, if the market value of the vehicle has dropped to the point that you are not able to sell it for more than the payoff or trading it in would cause you to lose money.  This is actually the greatest benefit to leasing.  It causes the leasing company to shoulder the risk of the market fluctuation on your vehicle.  These are just a few of the benefits of leasing your next automobile.

When deciding whether to own or lease a new vehicle, just remember that Nebraska taxes leased vehicles at a high rate (the tax will usually run you about $180 on a car worth $15,000).  Also, because the car is leased there is no protection under the Soldiers’ and Sailors’ Civil Relief Act.  Consequentially, a military member will not be able to register a leased vehicle in Nebraska as a non-resident motorist, and therefore, they will be responsible for paying the personal property tax on the vehicle. 

The best advise for buying an automobile is to do your homework.  There are plenty of books and websites on all parts of the deal, from trade in values to invoice prices, even complete calculations of lease or purchase prices.  The more prepared and educated you are the faster, easier, and more pleasant the transaction will be.

CLAIMS PROCESSING

By SSgt Debi Durand

Claims Paralegal
Recently, we have noticed a trend in claims being turned in on the last day of the two year cut off.  The statute of limitations to file a claim is two years from the date of delivery of a claimant’s goods.  Technically, the claimant who files a claim on the last day is within their rights.  However, the problems we are facing when the claims are turned in is our claims examiners are not receiving all the paperwork needed to process the claim.  When we receive a claim close to the two year cut off, we must open the claim to stop the statute of limitations.  If the claims examiner is not supplied with all the paperwork to process the claim, there is a possibility that any items we do not receive proper substantiation for will be denied.  This could include the entire claim.  The member will, of course, have sixty days to ask for reconsideration for the entire claim or just the items that were denied.  Keep in mind, however, that if the claimant discovers that the repair or replacement cost is higher than they originally claimed, the claimant will not be able to amend the amount of the claim.  According to AFI 51-502, no amendments to the claim will be awarded after the two year statute of limitations has expired.

When filing a claim, the claims examiner must have the following items to process the claim:  DD Form 1842, DD Form 1844, DD Form 1840/R, Government Bill of Lading, a complete inventory, and substantiation for any item that will cost over $100.00 whether to repair or replace the item.  Remember, the more substantiation the claims examiner has for all the items claimed, the easier the claims process will be.  If the claims examiner is not provided with the above items, the claim could be denied.

Although the statute of limitations to file a claim is two years from date of delivery, it is best not to wait until the last minute.  The claims process proceeds much more smoothly when the claims office receives the claim with all the proper documents and within a time frame that allows the examiner to thoroughly adjudicate the claim.

ADMINISTRATIVE ACTIONS

A total of six rapid discharge cases were processed for the month of June.  Five of the six cases were processed within 15 days.  Three members received general discharges, and three received honorable discharges. 

	INVOLUNTARY SEPARATION DUE TO 

PARENTHOOD

By:  Kornelia Schmidt-Franklin

NCOIC, Admin Actions


Our office recently saw several unit requests for involuntary separation due to parenthood.  Since these requests are not that common, I would like to address what options a unit has when confronted with these issues:
(FYI:  Upon application for entry into the military, all applicants are required to sign a mandatory USAF Memorandum of Understanding, Dependent Care Responsibilities/Joint Spouse Policy.  This document defines the meaning of the word “dependent” (family member) for accession purposes and includes statements of understanding regarding the member’s obligation toward current or future family members.)  

1.  Voluntary Separation for Pregnancy or Childbirth  Upon receipt of a AF Form 422, Physical Profile Serial Report, confirming the pregnancy, commanders and first sergeants should address the issue of dependant care responsibilities with the airman as soon as possible.  Some women may find pregnancy and the expectations of motherhood incompatible with continued military service.  If so, they may ask for separation during their pregnancy.  Commanders should follow the provisions of AFI 36-3208, paragraph 3.17.1. to determine a member’s eligibility for voluntary separation for Pregnancy or Childbirth.  For this type of discharge, the separation date has to be earlier than the anticipated date of delivery (POC: 55 MSS/DPMAR, 294-4788).  

2.  Involuntary Separation for Parenthood  (Involuntary Convenience of the Government Discharge) Airman may be discharged under the guidelines of AFI 36-3208, paragraph 5.9, Parenthood, if they fail to meet military obligations due to parental responsibilities.  This policy applies to all members with dependents.  However, prior to initiation of involuntary discharge, commanders must comply with the counseling and remedial actions required by AFI 36-2908.  A commander may take disciplinary action or other action if a member fails to make adequate and acceptable family care arrangements.  Actions should include counseling, referral to other agencies, and progressive administrative/disciplinary actions to document failures.  A unit should be able to present to the separation authority a detailed list of actions taken to help the individual, as well as documentation from the individual showing that a serious effort has been made to meet parental responsibilities (should include letters from immediate family members and other relatives).  See AFI 36-2908 for an outline of the policy of the Dependent Care Responsibility.  Separation for Parenthood should be a unit’s last option.  

MILITARY JUSTICE

NON-JUDICIAL PUNISHMENTS 
A total of 9 Article 15 non-judicial punishment actions were completed, all of which were offered within 10 days of the case ready date; all were completed within the required 20 days.

COURTS-MARTIAL  
The following court-martial convened at Offutt during the month of June.

Airman Basic Eric P. Marcum, assigned to the 97th Intelligence Squadron with eleven years in service, was charged with one violation of Article 85, desertion.  A Special court-martial was convened on 16 June 00.  AB Marcum pled guilty to the lesser included offense of absent without leave.  He was found guilty by a military judge sitting alone to the lesser included offense of absent without leave, and was sentenced to serve 75 days confinement. 

	RANK
	SQUADRON
	TIME IN SERVICE
	PRIMARY OFFENSE
	DATE OF OFFENSE
	DATE ART 15 OFFERED
	PUNISHMENT
	QPM

	Amn
	55 OSS
	1 yr
	Art 86- Fail to Go
	22-May-00
	26-May-00
	Sred AB, 10 ED
	17

	A1C
	97 IS
	2 yrs
	Art 92-

 Dereliction x 2
	17-May-00
	1-Jun-00
	Sred Amn, 30 ED, FF$50.00 x 2, Reprimand
	11

	A1C
	97 IS
	2 yrs
	Art 92- Minor in Possession of Alcohol
	13-May-00
	5-Jun-00
	Sred Amn, 14 ED, FF$50.00, Reprimand
	10

	SrA
	55 TRNS
	3 yrs
	Art 92- Fail to Obey                  
	17-May-00
	25-May-00
	Sred A1C, 10 ED
	14

	A1C
	55 SFS
	2 yrs
	Art 113- Sleeping on Post
	12-Apr-00
	15-Jun-00
	14 ED, FF$200.00
	15

	Amn
	755 CS
	7 mo
	Art 86- AWOL
	2-May-00
	25-May-00
	Sred AB, 

SFF$200.00 x 2, 

30 ED, Reprimand
	12

	SSgt
	343 RCS
	12 yrs
	Art 92-

 Fail to Obey                  Art 86- 

Fail to Go
	19 May-26 May 00
	2-Jun-00
	Sred SrA, 

FF$300.00 x 2, 

21 ED, Reprimand
	18

	A1C
	DFAS
	1 yr
	Art 86-

 Fail to Go                Art 107- FOS
	6-Jun-00
	20-Jun-00
	Sred Amn, 

FF$50.00 x 2, 5 ED
	10

	SSgt
	DFAS
	9 yrs
	Art 92- Dereliction 
	26 Nov 99-31 Mar 00
	25-May-00
	Sred SrA, 

SFF$150.00 x 2
	18
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